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COMMENT ON RECENT CASES 249 

Suppose plaintiff in the principal case had been a trespasser 
and not an adverse possessor. The court includes the word 
"trespasser" in the statement of the rule. But that the legal 
status of a trespasser who is disturbing the owner's possession 
differs from that of a disseisor who openly proclaims title and 
possession exclusively in himself, must be apparent. Few courts, 
however, have stopped to note whether the holder of the land is 
there adversely or merely as a trespasser and few cases have 
made any distinction on that ground. 16 

California decisions as early as 1860" and 1866 18 permitted 
the real owner to recover timber cut from his land by trespassers. 
"The mere trespasser who casually or temporarily enters, for the 
purpose of severing or removing property attached to and forming 
part of the realty, cannot invoke the rule, for he does not hold the 
adverse possession." 19 No good reason would seem to appear 
for refusing replevin or trover in this class of cases. 

/. /. P. 

Assignment: Sufficiency of Notice. — The case of Oswald 
v. Schwartz 1 presents an interesting variation from the typical 
case of priority among successive assignees of a chose in action 
for which Graham Paper Co. v. Pembroke 2 lays down the rule in 
California : "As between successive assignees of a chose in action, 
he will have the preference who first gives notice to the debtor, 
even if he be a subsequent assignee, provided at the time of taking 
the subsequent assignment he had no notice of a prior assignment." 
In the principal case a contractor, having a claim against an 
improvement district for payment in bonds in the hands of the 
county treasurer, assigned his claim to A, who, with the knowledge 
of the contractor, made successive assignments to B and C. C 
notified the county treasurer of his claim, while B did not. It was 
held that C's claim was prior to B's. 

Here there are two debtors, the contractor and the ultimate 
debtor, represented by the county treasurer. In holding that notice 
must be given to the ultimate debtor, the one in actual custody of 
the fund, the case rests upon what seems to be the practical 
ground that notice to be effective in fixing the rights of an assignee 
must be put on record, so to speak, at the source of the fund, 
thus furnishing the best means of preventing either the contractor 
or his assignee from obtaining "a false and delusive credit" on 
the strength of apparent ownership of the claim. 

L. E. K. 

18 Supra, n. 5, p. 556. 

" Halleck v. Mixer (1860) 16 Cal. 574. 
"Kimball v. Lohmas (1866) 31 Cal. 154. 

1 9 Page v. Fowler (1865) 28 Cal. 605, 611; Ophir Silver Min. Co. v. 
Superior Court (1905) 147 Cal. 467, 471, 82 Pac. 70; Smyth v. Tennison 
(1914) 24 Cal. App. 519, 141 Pac. 1059. 

i (Dec. 1, 1919) 58 Cal. Dec. 496, 185 Pac. 959. 

* (1899) 124 Cal. 117, 56 Pac. 627; 1 California Law Review, 451. 



